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CRIMINAL INVESTIGATION BILL 2005 
CRIMINAL INVESTIGATION (CONSEQUENTIAL PROVISIONS) BILL 2005 

Cognate Debate 
On motion by Mr J.C. Kobelke (Leader of the House), resolved -  

That leave be granted for the Criminal Investigation Bill 2005 and the Criminal Investigation 
(Consequential Provisions) Bill 2005 to be considered cognately, and for the Criminal Investigation Bill 
2005 to be the principal bill. 

Second Reading - Cognate Debate 
Resumed from 23 November 2005. 

MR R.F. JOHNSON (Hillarys) [4.30 pm]:  I am very happy to make a contribution to the cognate debate that 
we have agreed to on both these bills.  I do not have a problem with that at all.  It is probably very appropriate 
that they be dealt with in a cognate debate.  However, before I go into the substantial contribution that I hope to 
make to the debate on these two bills, I bring to the attention of the house what I believe is an abuse of the 
parliamentary process in this house.  All too often, this government brings in bills on the run, just to try to get 
legislation into the house.  These bills were not drafted properly, and the government has now brought in its own 
amendments.   

Ms K. Hodson-Thomas:  Are those amendments on the notice paper? 

Mr R.F. JOHNSON:  No, they are not, and that is the point I want to make.  Late yesterday, somebody from the 
Attorney General’s office telephoned me.  I spoke with that person at about six o’clock in the evening when I 
returned the call.  I will not name the person.  However, that person advised me that the Attorney General 
intended to bring into the house today some amendments to the three bills that are mentioned on the daily 
business program.  I gave that person my home fax number, because I was at home at the time having tea and 
trying to enjoy an evening with my family. 

Mr J.A. McGinty:  I don’t let my staff do that. 

Mr R.F. JOHNSON:  Does the Attorney not allow that?  I have heard he is a very hard taskmaster. 

The point I am trying to make is that at about 6.50 pm, 29 pages of amendments to the Attorney General’s own 
bills were faxed to my home.  If that is not a classic case of incompetence on somebody’s part, I do not know 
what is.  I will not accuse the Attorney General, but he must take responsibility for it at the end of the day, 
because he brought these bills into the house in a hurry.  I know how he has been working.  He tells 
parliamentary counsel, “I want these bills to cover roughly this area, and these are the points I want made in the 
bill.”  Parliamentary counsel must then run off and get the bills prepared as quickly as possible so that the 
Attorney General can take them into cabinet to get cabinet approval.  I am not singling out the Attorney General, 
because other ministers have done this also.  Quite frankly, I think it is appalling.  However, on this occasion, the 
Attorney General got these bills through cabinet and gave his second reading speeches in this house.  That was 
done quite a long time ago.  In fact, I believe he introduced these bills before Christmas. 

Mr J.A. McGinty:  That’s right. 

Mr R.F. JOHNSON:  About five months have elapsed since these three bills were brought into this house.  On 
the eve of this debate taking place, the Attorney General had 29 pages of amendments faxed to my house.  I had 
the bills and all my paperwork ready to go today.  I had a quick look through the 29 pages to try to reconcile the 
amendments with the clauses.  However, I did not have the bill at home, because I was not expecting these sorts 
of amendments.  There are a couple of amendments that the Attorney General’s officers have included as a result 
of the briefing that they gave to the opposition. 

Mr J.A. McGinty:  I think they were your suggestions. 

Mr R.F. JOHNSON:  They were indeed, yes.  I thank those officers.  They did a very good job.  However, they 
gave that briefing for the previous bills.  We now have the equivalent of another set of bills by way of 
amendments.  The Attorney General is a lawyer.  He should be ashamed of himself for having to make 29 pages 
of amendments to his own bills.  One of the amendments is to oppose one of the Attorney General’s own 
clauses.  What a state of affairs when the Attorney General will oppose one of his own clauses, for goodness 
sake!  It is ludicrous and an abuse of parliamentary process.  I get a bit hot under the collar with this sort of 
thing, because I believe in the parliamentary process. 

Mr J.A. McGinty:  The other issue is that what we have done over the past five months is to consult people, 
including the member for Hillarys, the opposition and every stakeholder, and these are the amendments that they 
came up with.  Therefore, the bill will be a lot better as a result of that consultation. 
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Mr R.F. JOHNSON:  Not true, Attorney General.  Only two of these amendments have come from a 
stakeholder.  The Attorney General must be truthful in this place. 

Mr J.A. McGinty:  I know that. 

Mr R.F. JOHNSON:  As I understand it, when the Attorney General finally got around to looking at the bills 
closely, after he had taken them to cabinet and introduced them into this house - I am talking about three bills, 
not just one - he realised that he had cocked them up a bit.  They were not quite right; they did not read correctly.  
Therefore, he had to insert stuff and change things around.  He has decided that he does not like that clause any 
more and wants to oppose it.  That is not because he had wide consultation.  With whom did the Attorney 
General consult, apart from the opposition? 

Mr J.A. McGinty:  The police, state services officers - 

Mr R.F. JOHNSON:  Hang on.  The police should have been involved in this in the first place. 

Mr J.A. McGinty:  They were.   

Mr R.F. JOHNSON:  Is the Attorney General saying that it took the police five months to come back with these 
amendments?  I hope he is not putting the blame on the police. 

Mr J.A. McGinty:  I know that one of the issues in relation to special constables was resolved with the police 
only last week, so the answer is yes for that one at least. 

Mr R.F. JOHNSON:  Okay.  That is about a page and a half. 

Mr J.A. McGinty:  Yes, that is right.  You say it is an abuse of process.  However, I find it helpful to put the 
bills in the public arena - they cannot be public until their second readings have been given - and then get 
feedback from everyone around the place. 

Mr R.F. JOHNSON:  The Attorney General can put a draft bill out for public consultation. 

Mr J.A. McGinty:  Can do. 

Mr R.F. JOHNSON:  Of course he can, and that is the way he should go.  If he is not going to get it right, and 
he certainly has not got it right this time - 

Mr J.A. McGinty:  With these amendments, it is a pretty good series of three bills.   

Mr R.F. JOHNSON:  I am sure it is.  The Liberal Party will support all three bills; we will not oppose them.  
However, most of my colleagues do not have a clue what the amendments are.  I have not had a chance to 
distribute the amendments to them, and the amendments have not been put on the notice paper, so how the hell 
would they know what they are?  They would not have a clue, yet we are expected today to debate the second 
reading of this bill.  In this instance, I believe the Attorney General should withdraw these three bills from this 
house.  He should take them away, get three new bills drafted and then introduce them again.  The Attorney 
General could have them declared urgent bills so that he would not lose too much time. 

Mr J.A. McGinty:  There is a better procedure if you want to - 

Mr R.F. JOHNSON:  I know what the Attorney General is going to suggest.  He will say that he could have 
them printed pro forma.  However, once again, a lot of people have done a lot of work on the bills that are before 
the house at the moment.  They have not seen the amendments, so how can the Attorney General expect 
members on this side, apart from me, to know what is in them?  I have only scanned through them; I have not 
had an opportunity to reconcile them with the clauses in the bill.  I have read them as much as I can, and I am 
glad that the Attorney has highlighted the area of special constables, because that is the area about which I would 
have asked some questions in consideration in detail.  I do not think the situation was clear enough in the original 
bills, so I certainly would have asked those questions, and I had hoped that the Attorney General would give 
clear explanations in consideration in detail.   

However, the point is that the Attorney General has abused the parliamentary process.  I think he is man enough 
to accept that and say, “Yes, I realise I have done that on this occasion”, even if he will not admit to it on other 
occasions.  I remember other times when the Attorney General has brought in stacks of amendments.  The 
opposition has not put any amendments on the notice paper, because I was happy that the Attorney General’s 
advisers would go away from our briefing and point out to the Attorney General what they accepted were good 
points.  I was waiting to see whether the Attorney General would bring in the amendments, because I know he 
would prefer to have the amendments in his name rather than in my name.  He could then say that it was 100 per 
cent his bill.  I do not mind that.  I am not precious about who claims glory in this, that and the other.  However, 
that is what has happened.  Twenty-nine pages of amendments are too much for people to reconcile.  Members 
still do not have the amendments.  They have seen neither hide nor hair of them.  As well as sending the 
amendments to me last night, the Attorney General should have circulated them through the house today, as they 
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are not on the notice paper.  Because the amendments have not been circulated to members or placed on the 
notice paper, the Attorney General should take these three bills away and then reintroduce them.  This is going to 
be such a mess because every member who has read the bill so far will be in the same situation as me.  I am sure 
quite a few members have read it and looked at it in detail because many members attended the briefing, as the 
Attorney General knows.   

A dozen acts of Parliament will be amended by these bills.  These are not just police bills; they cover many 
government agencies.  That is why I have all these acts with me.  I thought I would have them ready for 
consideration in detail because, if something came up, I would have a quick look at the relevant act to see 
exactly what the Attorney General was doing in the bill.  The Attorney General has now introduced 29 pages of 
amendments.  That will make things very difficult.  The Attorney General should withdraw the bills and present 
them again in a decent printed form.  He should take a lesson from this: less haste, more speed.  He has shown 
haste in getting the bills in the house.  He is the most prolific presenter of bills in this house because he is 
responsible for so many areas.  Being the Minister for Health is getting on top of him.  He is not doing a 
thorough job before he presents bills to the house.  Parliamentary counsel move away like bluebottle flies.  Is the 
minister a doctor or a lawyer?  We must ask the question: what is he best at?  Some would say neither.  At the 
end of the day, he has obviously too much of a workload.  Apart from two major portfolios, he is the power 
behind the throne in the Parliamentary Labor Party.  Quite frankly, it is all getting too much for him.  He should 
give up one of his portfolios, probably health, because he has a bit more experience in law and legal matters.  A 
person does not have to be a lawyer to be a lawmaker.  Does the Attorney General accept that? 

Mr J.A. McGinty:  Yes; absolutely. 

Mr R.F. JOHNSON:  The lawmakers are the members of this Parliament.  Parliament is made up of people 
from across the spectrum of our community.  The Attorney General puts his ideas to parliamentary counsel and 
Crown Law officers.  They are the lawyers who do the actual drafting.  They return proposed legislation to the 
Attorney General that is based on policies that should be put into legislation.  The Attorney General then 
introduces the legislation to Parliament.  As such, the Attorney General is not the lawmaker.   

Mr J.A. McGinty:  I am still listening. 

Mr R.F. JOHNSON:  I am sure that he is hell-bent on listening to me.  He cannot wait for me to stop!   

The fact that the Attorney General has a law degree - although he is not a practising lawyer - puts him in a 
position to come up with policy ideas, create legislation and introduce into Parliament.  It has to be good 
legislation; it has to be thorough.  It must not be misleading and it must not need 29 pages of amendments.  For 
the last time, I will state that this is an absolute abuse of parliamentary procedure.  The Attorney General should 
apologise to the house for inflicting this on members today.  They will have to read the 29 pages of amendments 
and try to come to grips with them.  Anybody who wants to contribute to this debate will need to know what he 
is talking about. 

Ms K. Hodson-Thomas:  When are the other members of this house going to get copies of the 29 pages of 
amendments? 

Mr R.F. JOHNSON:  That is a very interesting question.  The amendments were faxed to me last night as a 
courtesy because I am leading the opposition debate on the bills.  I appreciate that courtesy.  I thought that the 
amendments would be circulated to every member of the house today so that all members could read them.  That 
has not happened. 

Mr J.A. McGinty:  They were sent electronically to the Clerk, who tells me that electronic versions are not 
accepted.  Signed hard copies are needed.  That is being rectified at the moment.  I apologise for that. 

Mr R.F. JOHNSON:  As my colleague the opposition Whip said, that is not good enough. 

Mr J.A. McGinty:  I appreciate that. 

Mr R.F. JOHNSON:  What should happen is that the Attorney General should do things properly and withdraw 
these bills.  He should come back to this house with good, clean, accurate bills for the Parliament to debate. 

Dr K.D. Hames:  We could debate the Nurses and Midwives Bill. 

Mr R.F. JOHNSON:  We could debate many bills.  There are a few other bills on the notice paper that we could 
deal with now.  We have the bills for the Swan and Canning Rivers and the terrorism bill.  We have lots of things 
to do.  I suggest that only two members of this house know what this bill is about in detail. 

Mr J.A. McGinty:  You and who else? 
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Mr R.F. JOHNSON:  The Attorney General is one and I know a little bit about the bill because I have looked at 
the amendments.  Nobody else would know much about it.  The previous Minister for Police and Emergency 
Services would not have a clue.  She has not seen the amendments, has she? 

Mrs M.H. Roberts:  I have seen everything! 

Mr R.F. JOHNSON:  She has seen everything - I bet she has!  Has she seen the amendments?  I do not believe 
any stories about her!  No, she has not seen any amendments because the amendments have not been before 
cabinet.  The Attorney General is running a one-man show.  He is changing legislation that was approved by 
cabinet and brought into this house.  We must now deal with those changes.  We will deal with them.  We are up 
to it.  I had to get on the record the abuse of procedure that has gone on today.  I will do the best I can, bearing in 
mind that I will probably be talking to some provisions that have been amended.  The notes that I put together 
were based on the original bills, which have changed.  I am sure that the Attorney General will not jump down 
my throat if I get something slightly wrong because he has amended it and I have not had the chance to look at 
the amendments in detail. 

Mr J.A. McGinty:  I have been flogged; I accept that. 

Mr R.F. JOHNSON:  Probably not enough!  I could go on for another half an hour flogging the Attorney 
General.  He knows that I am not a sadist! 

Dr K.D. Hames:  You would make chewing cardboard seem like an exciting experience! 

Mr R.F. JOHNSON:  Absolutely! 

Let us look at the original bills, because the ones before the house are not yet amended.  I must confine my 
comments to those bills.  I should not talk about the amendments.  I am the only person in the house, apart from 
the Attorney General, to have had sight of them.  I will talk to the bills as they are now.  The Criminal 
Investigation Bill 2005 is the main bill.  For many years, the police have carried out many of their powers and 
duties under common law.  It has always been established that, as long as officers act in honest pursuit of their 
duties to safeguard people’s lives and to catch criminals, it is done under common law.  Those were the basic 
principles.  This bill takes the existing powers of police and spells them out in a more detailed way.  That is 
probably appropriate because sometimes there is ambiguity about the actions of police officers.  That is 
unfortunate.  By creating very detailed legislation, the police and public will know exactly what powers the 
police have and what actions police can take.   

The definitions are far more detailed than before.  Fundamental statements will be enshrined in the legislation 
before the house.  Part 1 is the preliminary part of the bill.  Clause 4 contains the meaning of “reasonably 
suspects”.  There is certainly no argument about that from this side of the house; we think it is very positive to 
have that clearly delineated. 

Clause 7 highlights the bill’s relationship with the powers of a constable.  It condenses this into a number of 
cases, and gives examples.  This bill actually overrides common law.  Everything that is spelt out very clearly 
and concisely in this bill will override what has previously been deemed possible under common law.  This does 
not apply only to police officers, although I suspect that they will be the largest group of public officers 
empowered under this bill.  The bill also covers other public officers, such as train guards, investigators, health 
inspectors, and inspectors in areas such as mining and fishing.  They can be provided with some or even all of 
the powers available under this bill.  Anybody appointed under a written law could have the power to arrest. 

There is a very interesting aspect to this bill, because it includes in its provisions anyone in charge of a vehicle.  
Vehicles can mean ships, ferries, private boats, cars, trucks and buses.  All of those come within the 
classification of a vehicle.  The person in charge of such a vehicle will actually have a tremendous amount of 
authority under clause 25 of this bill.  The person in charge of the vehicle will have power over people on board, 
whether the vehicle be a bus, a train, a ferry or even a private boat.  If the Attorney General does not agree with 
me on this point, I am sure he will say so during his response, but, according to the explanation we were given, 
this legislation will give a person in charge of a private boat enormous powers.  This includes the power to 
conduct a search, which is an interesting concept.  That will be a minefield for the government.  The person in 
charge of a private boat could deem that he wanted to search someone, which could lead to all sorts of problems.  
However, that will be the worry of the government.  It could be abused.  I know that redress is available if the 
powers are abused, but people will have the power under this bill to do certain things.  They can also seize items 
from people, even on a private boat, for example, if a person goes out fishing with three or four of his mates and 
a couple of wives or girlfriends, or both.  

Mr J.A. McGinty:  A couple of wives? 

Mr R.F. JOHNSON:  Yes; depending on the religion.  However, all those people could be searched by the 
person in charge of the boat.  The question that the Attorney General can answer when he responds is: what 
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happens in the case of a fishing knife?  If somebody on the boat has a fishing knife which, one would think, is 
quite normal and legitimate, the person in charge of the boat can seize that fishing knife.  If the situation is 
different from that, the Attorney General should tell us.  Such a person in command of a vehicle can also detain 
and hold people under this bill.  Does the Attorney General agree with that? 

Mr J.A. McGinty:  Yes.  

Mr R.F. JOHNSON:  This is a good one - they will also have the power to remove people from the vehicle.  A 
bus driver or a train guard can remove people from those vehicles, but the provisions also cover a boat.  How can 
somebody be removed from a boat?  With great difficulty, I would think.  If the boat is a couple of kilometres 
out to sea, how can somebody be removed from such a vehicle?  Remember that the definition of a “vehicle” 
covers a boat as well.  The minister does not have his advisers in the chamber at the moment.  I do not know if 
he is aware that they are sitting in the courtyard.  I had a chat with them before I came into the chamber.  The 
minister may wish to obtain some advice from his advisers on this point.  The Attorney General has confirmed 
that that is the case but I still question it most seriously.  It is not acceptable to dump someone overboard, but 
under this bill it can be done; a person can be removed from the vessel.  One would assume that the person 
would be given a life jacket, but if it is a couple of kilometres out to sea, the person could have big problems.  I 
know the Attorney General is laughing about this, but this is one of the areas that he has not covered.  As far as I 
can see, the amendments proposed to the bill do not specifically cover this.  Under this bill, a person in command 
of the vehicle can also use restraint equipment if it is deemed necessary to restrain someone.  That is pretty 
draconian.  They could be used on a boat, but on a bus or a coach, the normal action would be for the person in 
charge of that vehicle to remove the person from the vehicle.  However, there may be circumstances under which 
that person is to be restrained.  A person may well be conferred with the powers of arrest if given those specific 
orders.  Perhaps the Attorney General could answer that one for us as well. 

Division 4 in part 9 of the bill covers forensic procedures on victims and witnesses.  Victims and witnesses can 
be forced to undergo forensic procedures.  If a forensic procedure warrant is issued, a person can be arrested or 
detained while the officer in question is waiting for a court-issued warrant.  These are pretty draconian powers.   

Another area of concern with the bill was in relation to police powers to enter a place of entertainment.  

Mr J.A. McGinty:  That is one area where there has been an amendment. 

Mr R.F. JOHNSON:  I know, because I brought up a very good point.  

Mr J.A. McGinty:  I think you did.  It has now been changed to a public place where members of the public are 
present.  

Mr R.F. JOHNSON:  That is correct.  There was a concern there, but the Attorney General should have come 
across it earlier, rather than waiting for the opposition to draw attention to it.  

Mr J.A. McGinty:  Thank you for your input.  

Mr R.F. JOHNSON:  These are areas that are under investigation at the moment.  I have not had a chance to 
look closely at clause 26, which the government intends to oppose.  Why does the government intend to oppose 
that clause?  I know that it intends to put another clause in its place.  I am told that this clause will be replaced 
with a new clause 13.  The Attorney General is jumping about a bit.  He will oppose his own clause 26 and insert 
a new clause 13, which currently covers when powers may be exercised.  By the looks of it, clause 13 is to be 
deleted if a new one is to be inserted.  There are so many amendments to keep track of and it is very difficult to 
do that when all we have is the information before the house at the moment and these 29 pages of amendments.   

Part 3 of the bill deals with citizens’ powers.  Clause 24 deals with a citizen’s arrest.  I am looking at section 237 
of the Criminal Code.  The notes I have indicate that the proposed provision is broader, and revolves around 
breaches of the peace and violence and when an arrestable offence carries a penalty of imprisonment.  Different 
areas will be covered under this part.  I would like the Attorney General to explain in his response how many 
special constables there are at the moment, and what their powers are.  There is room in Western Australia for a 
lot more special constables.  The United Kingdom has special constables, who are volunteers and do a 
tremendous job.  I know that the Commissioner of Police and the Western Australian Police Union are opposed 
to special constables as they operate in the United Kingdom.  However, there is a shortage of police in Western 
Australia and the situation is getting worse each month because every month we are losing more officers than we 
are gaining.  The WA Police lost 180 experienced police officers last year to jobs that offered more pay, better 
conditions and a better future.  We might need to introduce special constables, who would need quite a lot of 
police powers.  For example, they would need powers of arrest; otherwise, they would not be respected by the 
community.  A problem with some of our train guards is that they are seen as glorified individuals in tight blue 
uniforms who cannot do their job properly because the public knows they have limited powers.  This bill should 
confer a lot more power on train guards.  Is it the Attorney General’s intention to give train guards more power? 
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Mr J.A. McGinty:  There might be some areas in which the bill has that effect.  However, the intention is to 
codify existing powers and to ensure that we do not detract from them.  We want to spell them out so that 
everyone knows exactly what they are.  A few of the ones you referred to earlier as being draconian already 
exist, but nobody knows that because the powers are derived from common law. 

Mr R.F. JOHNSON:  Ambiguity exists at the moment. 

Mr J.A. McGinty:  That is what we are trying to do away with. 

Mr R.F. JOHNSON:  I accept that as being a good idea, because people need to know the limits of law for 
police officers and public officers.  Further, the public should know where they stand, because very often police 
officers are not able to explain in an accurate or confident way their powers when it comes to certain types of 
arrest or behaviour.  What has happened in the past has happened under common law.  That clarification is a 
good part of the bill. 
I know that the Criminal Lawyers’ Association has some concerns about this legislation.  My colleague the 
member for Carine has a copy of a letter sent by that organisation to Hon George Cash.  I had not seen a copy of 
that letter until a little while ago.  The member for Carine will highlight its concerns.  I will not cover that issue 
because, in doing so, I may touch on half of her second reading contribution.   
Part 6 of the bill relates to obtaining business records.  A senior officer, rather than a justice of the peace or a 
magistrate, will have the power to make an order.  I understand that provision; it seems logical.  The part also 
gives direction to businesses to provide specific documents.  Once again, if we are serious about trying to 
combat crime, we must give police the power to do their jobs properly.  I do not believe that we should 
hamstring or leg-rope the police to such a degree that they cannot carry out their role.  Given my shadow 
responsibility for police, I have talked to many police officers and they have told me that they are frustrated by 
the amount of paperwork that they have to do.  If a couple of police officers in the north west are confronted by a 
dozen drunken Aboriginals who want to bash the living daylights out of them, the moment officers draw their 
batons or pepper sprays, they will be required to fill in many forms.  I am told that after such an occurrence, they 
are required to travel to Perth to a special unit within WA Police, to give a full report of what went on and to 
explain why they drew their baton or pepper sprays to justify their actions, even though they were only doing 
their job.  Police officers are becoming frustrated about having to do that because it takes time.  Police officers 
are becoming clerks.  They do not want to do that; they want to get on with their job. 
Police need proper equipment to do their job.  I have been told by police officers that more officers should have 
Taser guns.  We have seen them demonstrated on television.  Perhaps when he responds, the Attorney General 
can tell me how many Taser guns the WA Police has.  I do not think it is very many.  I think what we have seen 
on television is for show and to make the government look good.  Not many coppers have Taser guns.  I would 
sooner see our police officers use a Taser gun than draw their firearms.  I do not have a problem with an officer 
drawing his firearm if a situation is ultimately serious.  The issue is the extra paperwork involved.  I hope that 
this bill will give police officers the power and right to carry out their job within the law.  If a police officer 
oversteps the mark, a person who feels that he or she has been unduly dealt with always has opportunity for 
redress.  Indeed, a person can lodge a complaint, and that complaint would have to investigated by the police.  
Alternatively, a person could go to the Corruption and Crime Commission if he believes that a police officer has 
acted corruptly or unlawfully.  Checks and balances are in place.  As I said before, we must cut back on some of 
the paperwork and red tape that police officers face.   
I have probably said enough about the main part of the bill.  It is pretty self-explanatory.  As a result of his 
proposed amendments, of which the Attorney General has provided me with a copy, I think we will be in 
consideration in detail for a reasonable length of time.  I hope the Attorney General will provide a copy of those 
amendments to every member of the house within the next half an hour so that they know exactly what we are 
talking about.   
I turn to the Criminal Investigations (Consequential Provisions) Bill 2005, which tidies up everything that is 
dealt with in the main bill.  The consequential bill will change the Criminal Code, the Police Act 1892, the 
Liquor Licensing Act 1988, the Gaming and Wagering Commission Act 1987 and so forth.  At least a dozen acts 
of Parliament will be amended by this bill.  The next bill we will debate, the Criminal and Found Property 
Disposal Bill 2005, is not part of this cognate debate.  Many of the provisions in the Criminal Investigation 
(Consequential Provisions) Bill will address issues referred to in the Criminal and Found Property Disposal Bill.  
It is important that we deal with the Criminal Investigation Bill and the Criminal Investigation (Consequential 
Provisions) Bill first because they are the main bills.  The latter bill will amend many acts of Parliament.  Of 
course, the Criminal and Found Property Disposal Bill will also be affected by the Criminal Investigation 
(Consequential Provisions) Bill.  I will not take up all my time, because I know that my colleague would like to 
speak before the dinner break.   

Part 5 of the bill deals with amendments to the Criminal Code.  Clause 16 reads -  
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80J. Forfeiture of unlawful material 
 A court that convicts a person of an offence . . .may make an order for the forfeiture to the 

State, or the destruction or disposal, of any written or pictorial material . . .  

I will give the example of material inciting racial animosity or harassment, which would be covered by these 
consequential amendments.  Proposed section 731 will provide for forfeiture etc of property used to commit 
offences.  Until now there has been no power for forfeiture.  I will give an example so that the Attorney General 
knows what I am talking about.  If a crowbar was used to attack somebody, it had to be returned to the attacker, 
believe it or not.  Someone could attack somebody else with a crowbar and be caught by the police, but the 
police would have no legal right to dispose of the crowbar.  Does the Attorney General agree with me? 

Mr J.A. McGinty:  I think that is right. 

Mr R.F. JOHNSON:  The Attorney General thinks it is right, but he is supposed to know.  It is for me to think 
and for him to know. 
Mr J.A. McGinty:  I will know by the time I get on my feet. 

Mr R.F. JOHNSON:  I think the Attorney General’s advisers confirmed that it was the case.  What a nonsense 
it is when somebody can use a crowbar to attack somebody else, and then be given it back because it is his or her 
property.  Under the Criminal Investigation (Consequential Provisions) Bill 2005, that will not happen anymore.  
The crowbar would be confiscated.  However, by law, it could not be done before, as was explained to us at the 
briefing.  That is why the power is now contained in proposed section 731 of the Criminal Code.  Of course, 
vehicles will come under the confiscation of assets provisions. 
We asked a question on roadblocks and stopping vehicles.  No current legislation allows police to conduct a 
roadblock. 
Mr J.A. McGinty:  I was surprised to hear that. 
Mr R.F. JOHNSON:  I was staggered to hear it, quite frankly.  The police have conducted many roadblocks, 
but they are not covered under any act of Parliament, apart from section 66 of the Road Traffic Act 1974, which 
is relied upon for random breath testing.  The section empowers police to call upon drivers to stop and wait for 
the purpose of preliminary breath tests.  However, section 49 of the Police Act provides the power to stop 
vehicles to search for stolen property, and an implied power to call upon a vehicle to stop was assumed from 
section 53, which was repealed in 2000.  These provisions will, for the first time, provide express general powers 
to create roadblocks and will include safeguards and accountability for their use.  It is absolutely essential that 
clear legislation give the power to the police to conduct roadblocks and stop vehicles, other than merely for 
random breath testing, because we must try to reduce crime. 
Clause 32 deals with search powers in public open areas.  It is an interesting part of the bill.  I requested some 
examples of public open spaces to which this clause might apply.  Barry King, Senior Assistant State Counsel, 
was very good and thorough.  He sent back a note which reads - 

The definition of public open area in clause 3 is intended to be as broad as possible to include any open 
area to which the public has access, including Roads.  The purpose of the provision is to allow police to 
conduct forensic examinations of such areas without the need to first obtain a search warrant.  Examples 
would include footpaths, road verges, access areas around buildings in the city, showgrounds, squares, 
parks, ovals, beaches and bushland. 

It was assumed under common law, I suppose, that the police had the power to do all that, but it is essential that 
it be laid down in legislation.  The bills before the house will do that.  The police have come up with some good 
ideas.  I know that they are not the ideas of the Attorney General.  The police have obviously said that there were 
some areas in which they needed some real clarification.  They said that they needed some positive legislation 
that would delineate exactly what their powers were.  I think that came through the previous Minister for Police, 
because it was done last year, and the Attorney General has put these ideas together with all the others from 
other government agencies, such as the Department of Fisheries and the Department of Racing, Gaming and 
Liquor.  A whole hotchpotch of issues needed to be dealt with, and the Attorney General would have sent them 
off to the parliamentary draftsperson who came back with this legislation.  
Clauses 35 and 36 relate to dead or injured persons and a serious event.  I asked the Attorney General’s advisers 
where these provisions originated.  I was told that the new provisions are intended to clarify what was, arguably, 
allowed under common law.  Once again, legislation contained nothing specific that gave police the right to 
carry out investigations in that area.  At my request, Barry King gave me some clarification on another area.  The 
Attorney General might want to clarify this because he might want to get it on the record.  Clause 31 deals with 
the Criminal Investigation (Extra-territorial Offences) Act 1987.  Proposed section 8A of the act contains 
reference to warrants exercised under the law of the commonwealth.  Nobody was quite sure about that at the 
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time, including the Attorney General’s advisers.  I queried why there was no reference to warrants under laws of 
other states or territories.  I was told that the reference is limited to laws of the commonwealth because, in the 
circumstances to which this provision relates, it is the commonwealth Service and Execution of Process Act 
1992 that provides for the execution of warrants interstate.  I can understand exactly where the advisers were 
coming from, but they did not know and had to go away to check it.  I do not think the Attorney General would 
have known; he would have sought some advice from the State Solicitor to explain what was meant by that.  It 
means that somebody compiled this legislation without knowing exactly what was meant in these particular 
areas.  This legislation contains a whole hotchpotch of amendments.  The Attorney General should take the 
whole lot away, put it together in a meaningful way and then bring it back to the house.  I know that the Attorney 
General will not do that, because he wants to get this legislation through the house.  However, it will take a fair 
while for members to get their heads around the amendments that the Attorney General is putting forward.  I do 
not think that is a good process. 

The opposition supports both bills, subject, of course, to any more amendments that may be coming forward.  
We have 29 pages of amendments today.  How many will we have tomorrow?  We live in the expectation that 
there might be more tomorrow, because obviously this legislation has been compiled on the run in many 
respects.  I suspect, therefore, that the amendments were also done in a great hurry to get them through the 
Attorney General to me last night.  When people act with that sort of haste, they usually make mistakes.  I bet 
London to a brick there will be amendments to the amendments or further amendments before we finish with 
these bills.  They will not be coming from this side of the house; they will be coming from the Attorney 
General’s side of the house; I guarantee it.  The opposition supports the bills. 

MS K. HODSON-THOMAS (Carine) [5.19 pm]:  I, too, rise to speak on this legislation.  First, I place on 
record my high regard for the Western Australia Police and the job it does in maintaining public order.  I also 
place on record my personal regard for the work that the police do in my local community, for the relationship 
that I, as a local member of Parliament, have developed with the local police and for their assistance over a long 
period.  Policing is about providing safety for members of the community, and allowing communities the right to 
live without fear of crime that impacts on their quality of life.  I, therefore, congratulate those men and women 
who work at the coalface to protect our communities. 

I understand from reading the second reading speech that there is a case to modernise existing police powers that 
are antiquated and can be misrepresented, and, as reflected in the Leader of the House’s second reading speech 
for and on behalf of the Attorney General, it is intended to minimise the opportunity for the misuse of police 
powers.  Provisions to modernise, simplify and codify police powers to ensure that the rights of individuals are 
protected, and providing the police force with processes and procedures that are less likely to be misused when 
followed in an orderly way, are clearly admirable goals.  As a member without a legal background, I have found 
the research on this legislation interesting.  Certainly at this time of my life, I have decided that it would be a 
great advantage in this place to have a background in law.  It is an interesting piece of legislation and I have 
enjoyed reading it. 

Mr J.A. McGinty:  Do you mean that? 

Ms K. HODSON-THOMAS:  I do; I absolutely mean it.  It has been a good exercise for me to read through 
legislation in its entirety and try to understand the impact it will have on the community.  That is why I am 
interested in the 29 pages of amendments that the Attorney General will put before the Assembly, as it is 
difficult to contribute to the debate in a meaningful way if we do not know what the amendments are.  The 
member for Hillarys already indicated, and I agree with him, that it is unfair that opposition members have not 
had an opportunity to see those amendments.  I therefore commend all the lawyers who have brought great skills 
with them to this place. 

I had the opportunity to read a memo that the Criminal Lawyers Association of Western Australia had prepared.  
I assume that the Attorney General has seen that memo, and that those amendments are on the notice paper as a 
consequence of the memo.  I do not know whether to read out this memo during the second reading debate or to 
save it for the consideration in detail stage once I have seen the 29 pages of amendments.  I seek some 
clarification from the Attorney General. 

Mr J.A. McGinty:  It is true that we considered what the Criminal Lawyers Association had to say, and that 
some amendments flow out of what it said.  However, that association presents a somewhat different point of 
view. 

Ms K. HODSON-THOMAS:  A different perspective? 

Mr J.A. McGinty:  Yes. 
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Ms K. HODSON-THOMAS:  In that case, I will read out the memo.  I understand that the Criminal Lawyers 
Association is concerned about part 6 of the bill, which relates to obtaining business records from third parties.  
The memo states - 

. . . Clause 50(1) is intended to preserve citizens’ rights to self-incrimination, ie a person cannot be 
ordered to produce to Police records that may relate to an offence he or she is suspected of committing. 

The memo goes on - 

We are . . . concerned that section 50 does not extend to cover a person’s legal advisers.  The definition 
of “business” in section 49 is such that it could easily cover lawyers as it includes “any occupation, 
trade or calling.” 

The memo points out - 

The definition of “business records” is wide enough to include letters containing legal advice, notes 
taken at a meeting with a client, research, expert reports obtained for the purpose of giving advice and 
myriad other documents that lawyers prepare in the course of advising and representing clients.  It could 
potentially extend to documents stored in electronic form. 

Mr Speaker, I know that under standing orders I should be very careful not to quote large amounts of written 
documents.  I sat in your chair on numerous occasions and had to rule on that issue when members stacked their 
speeches with large quotes from other people’s work.  However, the memo goes on - 

The effect of these Parts would be that lawyers could not keep hard or electronic copies of any 
documents that may contain potentially incriminating information about clients.  If enacted, it would 
place lawyers in a conflict situation in that a lawyer’s obligation is to act in the best interests of his or 
her client, however, if they did so by refusing to comply with the order, they would be committing an 
offence under section 54(2). 

The memo also refers to forensic samples, and states -  

We would like to see the addition of provisions that allow an accused person access to the samples he or 
she has provided, for the purpose of conducting independent tests on the material. 

The memo makes a number of suggestions. 

It has also been pointed out to me that there are some concerns about wrongfully seized property.  That falls 
under part 13, clause 145(5), which allows a person to apply for the return of property that has been seized 
through an application to the Magistrates Court.  It has been suggested that a provision be inserted allowing any 
such application to be heard as a matter of urgency. 

Clause 149 deals with seizure of privileged material, and allows an application to be made to the Magistrates 
Court to retrieve any document that is said to be privileged.  I intend to make some comments in the 
consideration in detail stage about that area.  Clause 153 gives the court a frightening power to admit evidence 
when police have obtained it illegally or improperly, or when some other law has been broken in obtaining the 
evidence.  I believe that is not in compliance with the safeguards under the bill.  I will seek some clarification on 
that from the Attorney General.  Also there is the issue of interview, which is an area on which I will seek some 
clarification from the Attorney General during consideration in detail.  I will be supporting the legislation. 

MR J.A. McGINTY (Fremantle - Attorney General) [5.26 pm]:  I thank members opposite for their 
contributions and for their indication of support for this legislation.  This legislation, in fact, began its life under 
the former Liberal government, when significant work was done during the late 1990s, in particular, as part of 
the program to reform the Police Act and to codify police powers, and for that matter - 

Mr R.F. Johnson:  I think Kevin Price was dealing with some of that, wasn’t he? 

Mr J.A. McGINTY:  He was dealing with it but I am not sure exactly when it began; it goes back that far.  I 
was pleased to introduce the legislation in November last year with the intention of letting it lie on the table over 
summer to attract input from stakeholders, such as those to which the member for Carine referred: the Criminal 
Lawyers Association, the Western Australia Police and others.  Although the member for Hillarys has castigated 
me - 

Mr R.F. Johnson:  Most severely. 

Mr J.A. McGINTY:  Most severely - I think it is not a bad process.  When we think we have got it right, we 
will put it out into the community for consultation.  Given the breadth of the issues covered in the bill, in which 
for the first time we have attempted to codify the common law powers of police and other public officers when 
effecting arrest, when dealing with property and when conducting investigations and things of that nature, it was 
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inevitable that there would be people who would apply their minds to the legislation and come back with 
suggestions for improvement.  I include the member for Hillarys among the people who have done exactly that. 

Mr R.F. Johnson:  I am not important in the equation, Attorney General.  I mean, that’s a load of fluff that just 
came out.  That’s wrong.  You could have given this bill in draft form to the police. 

Mr J.A. McGINTY:  We did.  We worked it through extensively with the police. 

Mr R.F. Johnson:  Then why did you need to come back with 29 pages of amendments?   

Mr J.A. McGINTY:  It is not quite 29 pages of amendments, to be fair.  That includes the cover sheet and 
explanations of the amendments.  There are nine pages of amendments to the Criminal Investigation Bill, four 
pages of amendments to the Criminal and Found Property Disposal Bill and seven pages of amendments to the 
Criminal Investigation (Consequential Provisions) Bill, which is still significant.  These are major pieces of 
legislation in their size and content.  They relate very much to the rights of people when interacting with public 
officers, particularly police officers, who have the power to deprive people of their liberty.  They spell out not 
only the rights and obligations of the police and other public officers, but also the rights of people who are the 
subject of investigation and perhaps subject to arrest.  It has been a major long-term project for governments of 
both political colours to get this legislation brought forward.  The police were involved extensively in the 
provisions, but occasionally there are things that do not see the light of day and do not become apparent until 
they are exposed to public scrutiny.   

In my defence, the intention was to bring forward amendments arising out of the consultation process in a way 
that will now enhance the bills.  The parliamentary process will assist members to deal with these matters when 
we consider them in detail, and that is provided under standing order 182.  At the conclusion of the second 
reading debate, I am happy to move that the bills be printed pro forma if the member for Hillarys would like me 
to.  In other words, all the amendments on the notice paper - they are not currently on the notice paper - would be 
incorporated in a reprinted copy of the bill which would then be put before the house.  When we consider the bill 
in detail, there would then be no need to move each amendment separately. 

Mr R.F. Johnson:  That makes a lot of sense, but can you do that if they’re not on the notice paper? 

Mr J.A. McGINTY:  No. 

Mr R.F. Johnson:  So you would have to move that tomorrow? 

Mr J.A. McGINTY:  Yes. 

Mr R.F. Johnson:  That is what I thought.  So we are going to have those on the notice paper.  You can move 
that. 

Mr J.A. McGINTY:  The debate will be adjourned while the bill is being printed. 

Mr R.F. Johnson:  We will not be able to deal with this bill until next week, because you are away on Thursday. 

Mr J.A. McGINTY:  The intention would be to come back to it maybe next week, perhaps the Thursday before 
Easter.  At least there would then be a consolidated bill which would hopefully be available tomorrow or 
Thursday, and people would not have to do a cut and paste job.  I am happy to move that tomorrow if that would 
assist. 

Mr R.F. Johnson:  I think it makes sense, otherwise we will waste a lot of time moving amendments -  

Mr J.A. McGINTY:  Which everyone agrees with. 

Mr R.F. Johnson:  Well, we think we agree with. 

Mr J.A. McGINTY:  I seek leave to continue my remarks at a later date.   

[Leave granted.]   
Debate thus adjourned. 
 


